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SUMMARY 
 

Sorting through the myriad of issues raised in this proceeding, there is one basic 

question addressed in the following Comments:  Should communications networks of 

utility and other critical infrastructure industries be forced to turn off their systems or, if 

alternative frequencies that can support their systems are even available, relocate, at 

their own enormous expense, so that a commercial user of the band can be granted 

contiguous spectrum which, in addition to other commercial attributes, may help to 

alleviate problems of interference that this very same licensee is causing to other users 

in the band?  The two Utilities filing these Comments emphatically answer this question 

“no.” 

The Utilities urge that effectively forcing utility and other critical infrastructure 

systems to cease operation in the band (one cannot operate a communications network 

used to help maintain the safety and security of a nuclear plant on a secondary, 

unprotected basis) or spend what, in the aggregate, would likely run in to the billions of 

dollars to try to convert their systems, if possible, to other bands is not in the public 

interest.  Such a forced relocation of systems to accommodate an existing licensee and 

hand the frequencies bring vacated to that licensee (or to others as part of a more 

complicated trade-in scheme to give it a contiguous block of spectrum in yet another 

band) is unprecedented and, the Utilities urge, contrary to law. 

Rather than mandate such a massive relocation of existing licensees, the Utilities 

urge that those causing interference in the 800 MHz band be required to modify their 

operations to cease doing so.  Not only is such remedy already required under the 

Commission’s rules, cellular network system entry into this part of the band was 

permitted based upon a clear promise by the leading proponent and would-be 

beneficiary of the mandatory frequency reallocation that has been proposed, Nextel, 

that it would not cause interference to other users of the band and that, if such 

interference nevertheless did arise, it would be remedied by Nextel.   
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So as to facilitate such efforts, the Utilities suggest that the Commission consider 

relaxing its rules on intercategory sharing still further so as to allow licensees to swap 

frequencies where necessary to solve an interference issue.  Such an approach will allow 

those causing interference problems, and those suffering them, to determine case-by- 

case whether the practicality and cost of frequency relocation outweighs the cost of 

remedying a particular problem by a change of operating parameters at particular 

locations.  Such an approach will also put the cost of fixing interference problems where 

it belongs, on those that are causing it. 
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 Carolina Power and Light Company (“CP&L”) and TXU Business Services 

(“TXU”) (collectively, “Utilities”), by their attorneys, hereby submit the following 

comments with respect to the Notice of Proposal Rulemaking (the “Notice”) in the 

above-referenced proceeding.  

I. OVERVIEW

 The Utilities are gravely concerned about the proposals set forth in the Notice, 

both as to the specifics of the proposals and as to the more general construct that 

appears to be espoused.  That construct appears, in a nutshell, to be that in order to 

solve interference problems being caused primarily by the operations of one entity, 

Nextel, in the 800 MHz band, this very same entity and the public safety systems to 

which it is causing the most interference should be permitted to divvy up frequencies 

heretofore licensed to utility and other I/LT, Business and non-cellular type SMR 

licensees.  These displaced licensees would then be given the “choice” of operating on a 
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secondary, unprotected bases in the band or “voluntarily” and at their own expense 

completely rebuilding their networks and moving to other spectrum that may or may 

not be available to support their existing services. 

 Indeed, the 700 MHz band that Nextel suggests as a new “home” for displaced 

utility services, for which it says they should pay to move because of better interference 

protection,1 is so restricted in operating conditions and frought with uncertainty 

regarding interference that Nextel itself say it cannot effectively use the frequencies it 

proposes to “donate.”2  The leading trade association for the commercial wireless 

industry, CTIA, said problems of interference in the band are so bad that the 

Commission’s proposed auction of frequencies in the 700 MHz band is “asking bidders 

to swing blindly at a spectrum piñata,”3 a charge the Commission barely denied, saying 

only that it had no choice under the statute but to go ahead with the auction.4 

 The Utilities urge that the Commission cannot5 and should not effectively revoke 

existing licenses ― especially those that are also used for crucial communications 

necessary to the nation’s electric utility infrastructure, and that protect the security of 

nuclear and other power plants and the lives of workers and the surrounding 

community ― by handing these frequencies over to Nextel or other licensees ostensibly 

as a means of resolving interference problems6 which Nextel itself is primarily 

                                                 
1 See Notice ¶ 38. 
2 See SEC form 10-K, Annual Report for the Fiscal Year Ended Dec. 31, 2001 (“Nextel 10-K”) at 21.  Nextel 
states that the operating conditions in the band “will preclude their use for CMRS.”. . Nextel goes on to 
point out (to its shareholders) that, “[u]nder current FCC rules [television] licenses are not required to 
relinquish these channels until 2006 at the earliest, limiting the usefulness of the spectrum for other 
purposes, including CMRS service, until that time or later.” 
3 Ex Parte, letter from Thomas E. Wheeler, President/CEO of the Cellular Telecommunications and 
Internet Association (“Wheeler Letter”) to Michael K. Powell, Chairman, Federal Communications 
Commission in WT Docket No. 99-168, GN Docket No. 01-74 (“700 MHz Docket”) (Apr. 3, 2002). 
4 Letter from Thomas J. Sugrue, Chief, Wireless Telecommunications Bureau, Federal Communications 
Commission, to Wheeler in the 700 MHz Docket (Apr. 10, 2002). 
5 That is without affording individual hearing rights to individual licensees who would be forced to 
vacate spectrum and opening up the vacated spectrum to auction under Sections 303(f), 316, and 309 of 
the Communications Act (the “Act”). 
6 How much the proposed plans are designed to alleviate interference and how much simply to grant 
Nextel’s desire for contiguous spectrum in the band is not at all clear from the record. 
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responsible for creating.  The Utilities also urge that any mandatory relocation must be 

to comparable and available spectrum with the full cost of such relocation borne by 

these who have caused the interference problems in the first place. 

 The better solution, however, to mandatory relocation, would be for the 

Commission to require those parties who may be causing interference to modify their 

operations to prevent it.  Further, the Commission should consider allowing truly 

voluntary swaps of frequencies between and among licensees of different services 

where necessary to alleviate an interference problem.  Particularly whereas here the 

problems are reported to be fairly isolated, See note 9 infra, and where the costs of 

remedying a problem in different circumstances might dictate different approaches, a 

clear mandate to remedy interference problems coupled with the right to swap 

frequencies voluntarily where needed to remedy a particular circumstance would 

appear to be all that is required and would, at the same time, be far less disruptive to 

other vital services that occupy the band. 

 Finally, the Utilities urge the Commission, in whatever action that it takes, to do 

so in recognition of the vital public safety role of utility communications services and 

the need to protect the nation’s electrical power infrastructure.   

II. STATEMENT OF INTEREST 

TXU, through its electric utility affiliates, provides electricity to some 5.2 million 

persons located in over 80 counties in Texas.  To provide electricity to its 90,000 square 

mile territory, TXU generates electricity from 24 electric generation plants and one 

nuclear power plant.  TXU maintains over 12,800 miles of high voltage transmission 

lines and 67,000 miles of distribution circuits.  In addition, TXU operates four mines and 

a 2100-mile natural gas pipeline.   

CP&L, through affiliated entities, provides electricity to more than 2.7 million 

customers located in central and north Florida and in the Carolinas over territories that 
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total well more than 50,000 square miles.  CP&L generates electricity for its customers 

from thirty-eight plants including several nuclear facilities. 

Each of TXU and CP&L has invested tens of millions of dollars in land mobile 

systems that are vital to maintaining the reliability of their services, essential to the 

safety of their workers and to surrounding communities, and a crucial component of 

security for electric plant, including nuclear plants.  They have considerable experience 

operating in the 900 MHz band and know how costly and time consuming a transition 

to that band can be.  TXU alone spent 40 million dollars in a 7-year project to convert 

facilities to the 900 MHz band. 

Businesses, homes, hospitals and schools throughout the service territories of the 

Utilities all rely upon dependable electricity they provide.  When lines are down, 

extreme care must be taken at every step in the repair process.  Electric utility operation 

and repair involve inherent dangers even in the best conditions.  Lineman work within 

facilities charged with hundreds of thousands of volts. 

Moreover, during outages, linemen often work under the poorest possible 

conditions.  Rain, high winds, and darkness turn everyday repairs into ultra-hazardous 

events.  Operating under these conditions requires absolute reliability of 

communications for efficient restoration of service, as well as for the safety of linemen 

and the public. 

Reliable mobile communications is also an essential element of plant security, 

including at nuclear facilities.  The health and safety of workers within these facilities 

and potentially persons in surrounding areas all depend on a mobile communications 

network that can continue to operate even if landline communications are down or 

wires cut.  In the wake of 9/11, each company is redoubling its efforts to ensure the 

security of its facilities and each relies upon its land mobile communication as an 

essential element of this effort. 



-5- 
 
 

While most of the land mobile communications facilities now operated by TXU 

and CP&L have been transitioned outside the 800 MHz band, CP&L continues to 

operate an 800 MHz system at one of its nuclear power plants, both inside and outside 

the containment areas of the facility.  The very thought that communications over this 

facility might be relegated to a secondary non-protected status should be frightening to 

anyone.  Relocating that facility to another band, even assuming spectrum and 

equipment were available, would be costly (in the order of 1.5 million dollars) and time-

consuming.  Further, moving that facility to the 700 MHz band, in its current 

interference environment, would be a dangerous alternative at best.  

TXU and CP&L are also concerned that the overall thrust of the 800 MHz band 

reallocation proposals before the Commission would put even greater stress on the 

already crowded 900 MHz band.  Both companies have had already seen short-spacing 

proposals for internal “Business” services on I/LT frequencies (claiming a lack of 

available Business frequencies) that would threaten substantial interference to their 

operations.  Forcing more users out of the 800 MHz band and into 900 MHz frequencies 

would only make this problem worse.  Further, any possibility that additional 

frequencies could be obtained to expand existing networks in the 900 MHz band or to 

relocate facilities would in all likelihood be foreclosed.  The Utilities’ only choice in such 

a circumstance might be to turn to public networks and the risks inherent to their 

facilities, particularly in times of crisis when public network frequencies become 

jammed with traffic and essential communications cannot get through. 

 The Utilities are also, perhaps most of all, concerned about the precedent 

of a proceeding that would relegate essential utility service to secondary status to 

grant that spectrum to a commercial entity to meet its desire for contiguous 

spectrum in the band and, perhaps, address interference problems that it has 

itself created.  Such an approach runs smack in the face of what the Commission 

has heretofore recognized as the vital role of secure communications networks 

for the nation’s utility infrastructure.  It suggests, long-term, a preference to push 
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such utility communications services into public networks that, in the Utilities’ 

judgment, would be a mistake for ordinary utility functions and a disaster in 

times of crisis when clear and reliable communications for utility workers is at a 

premium. 

III. THE BURDEN OF REMEDYING ANY INTERFERENCE PROBLEM IN 
THE BAND SHOULD FALL ON THOSE CAUSING IT. 

 This is, in many ways, an extraordinary proceeding.  While labeled as a docket 

about “Improving Public Safety Communications in the 800 MHz Band,” this 

proceeding appears to be most of all a docket about one specific entity, Nextel, who is at 

once the chief protagonist,7 the would-be primary beneficiary, and the primary cause of 

the underlying interference problems sought to be remedied.  Indeed, as engaging a 

read as Nextel’s “White Paper”8 on the interference problems is, one cannot help being 

reminded of the story of the child who, having murdered his parents, pleads with the 

court for mercy because he is an orphan. 

 Thus, while Nextel makes much of the fact that its operations are within licensed 

technical parameters, it remains the case that it is the changes that it (and potentially 

other cellular type architecture systems)9 have made in their network architecture that 

have caused interference to public safety systems in the band.10  Nextel (and the public 

                                                 
7 While, apparently in response to Nextel’s proposal, a second joint proposal was submitted by the 
National Association of Manufacturer (“NAM”) and MRFAC, Inc., See Notice ¶ 19, most of the Notice 
addresses issues raised by Nextel’s proposal and that is also the focus of these Comments. 
8 “Promoting Public Safety Communications – Realigning the 800 MHz Land Mobile Radio Band to 
Rectify Commercial Mobile Radio – Public Safety Interference and Allocate Additional Spectrum to Meet 
Critical Public Safety Needs,” Nov. 21, 2001 (cited in Notice ¶ 13 n. 38). 
9 Whether interference problems have emanated from any other network or, even if so, whether these are 
anything more than isolated, remediable circumstances, is unclear.  As the Commission has recognized, 
Nextel’s use of the non-cellular portion of the 800 MHz band for a digital cellular system serving the 
public at large puts it virtually in a licensee-class of its own.  See Implementation of Section 6002(b) of the 
Omnibus Budget Reconciliation Act of 1993, 15 FCC Rcd 17660, 17689 and n.185 (2000) (the “2000 
Competition Report”). 
10 Thus, Nextel has reported to its shareholders: “Different types of SMR licensees successfully coexisted 
for many years, but changes over the past few years to network architecture necessary to support 
commercial digital technology have created isolated, intermittent situations. . . of interference.”  Nextel 
10-K at 16.   



-7- 
 
 

safety entities to which it is causing interference) are already under an obligation under 

Section 90.173(a) of the rules to cooperate to resolve these problems of interference, 

failing which the Commission already has the power to “impose restrictions including 

specifying the transmitter power” or specifying other operating conditions to require 

that such harmful interference be eliminated.   

Although the record makes clear that some effort has been made on the part of 

Nextel and other affected licensees to remedy the interference problems that have 

occurred, it is anything but clear, much less established, in the record that more could 

not be done, either by way of Nextel reducing the power it places on the ground from 

individual transmitters, or otherwise filtering its transmissions, or by public safety 

entities adding transmitter locations or otherwise making their mobiles more resilient to 

interference.  Such efforts would of course come at some cost, presumably to be borne 

by Nextel (and/or, if applicable, other CMRS carriers operating cellular type systems in 

the band who may be causing interference), but there is no indication that such costs 

would be anything approaching the cost to I/LT and other licensees of relocating out of 

the band to address what Nextel has described as “isolated, intermittent situations” of 

interference.11 

 It must be recognized, moreover, that Nextel’s proposed solution for 

interference, clearing out the band of I/LT, Business and other non-CMRS cellular 

systems, to give it contiguous spectrum would have other enormous economic benefits 

to Nextel, letting it overcome the last technical hurdles to its creation in the 800 MHz 

band effectively of another cellular allocation.  So Nextel reports to its shareholders: 

The availability of a significant block of contiguous spectrum 
would permit the introduction of a broader range of 
technology options than is available to us on non-contiguous 
spectrum blocks.  In connection with future deployment of 
3G technologies, we have completed tests to assess the 
operational and commercial feasibility of constructing and 

                                                 
11 Id. at 16. 
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launching an overlay network using the 3G CDMA2000 
technology, on up to an average of 10 MHz of contiguous 
spectrum in nearly every major market in the United States.  
Additionally, we continue to pursue regulatory initiatives 
that would provide us with rights to create and use other 
contiguous blocks of spectrum.12 

Any suggestion that what is involved in Nextel’s proposal before the Commission is 

just an altruistic effort to remedy interference to public safety and not a grab for already 

licensed frequencies is belied by such discussion.  

 It is also the case that the interference problems which Nextel is now 

encountering are very much of its own making, going back to the very introduction of 

its cellular-type system into frequencies that had already been allocated and licensed for 

other purposes.  As set forth in the Notice, frequencies in the 800 MHz band were 

originally allocated so as to establish two commercial cellular systems in one part of the 

band and private and compatible single base station-designed SMR dispatch-type 

operations in the other part of the band.13  Nextel (and its predecessor-in-interest, Fleet 

Call) then, through extensive waiver relief,14 followed by further waivers and 

rulemaking actions in which Nextel was the chief proponent,15 and primary ultimate 

beneficiary,16 convinced the Commission to allow the introduction of what it has 

                                                 
12 Id. at 14. 
13 Notice ¶¶ 6-10. 
14 Fleet Call, Inc., 6 FCC Rcd 1533 (1991) (“Fleet Call”).  From this initial waiver grant, thousands of 
waivers (most of which were granted to Nextel, affiliated entities, or entities it has acquired) followed.  
See Nextel Communication, Inc., 13 FCC Rcd 281 (WTB 1998). 
15 See Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems 
in the 800 MHz Frequency Band, 11 FCC Rcd 1463, 1503-10 (1995) (“800 MHz Wide Area Decision”) 
(much to the resistance of incumbent licensees, at Nextel’s urging, the Commission forced incumbents -- 
other than the auction winner(s) -- out of the upper part of the band, to make available blocks of spectrum 
at auction).  Then Nextel convinced the Commission to waive its rules regarding intercategory sharing so 
that Nextel could move incumbent licensees to frequencies in other parts of the band, see Nextel 
Communications, Inc., 14 FCC Rcd 11678 (WTB 1999) (the “Nextel Swap Waiver”), which decision was 
later followed, in response to still broader waiver relief requested by Nextel, by a change in the rules 
which allowed private systems to be converted to commercial operation and thus incorporated into 
Nextel’s network.  See Implementations of Section 309(j) and 337 of the Communications Act of 1934 as 
Amended 15 FCC Rcd 22709, 22725 (2000) (“Spectrum Efficiency R&O”). 
16 In the 800 MHz SMR General Category Auction (No. 34), Nextel paid $231 million of the $319 million in 
total bids.  Of the 1,030 licenses represented by that sum, Nextel captured a distinct majority.  Likewise, 
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proudly and successfully marketed as a third cellular system in the part of the band that 

had been originally designed and licensed for non-cellular use. 

 This Nextel-led transformation of what once had been an allocation exclusively 

for private and small dispatch use to one more and more dominated by Nextel’s 

cellular-type system, has been premised on assurances by Nextel that its new use of the 

band would not create problems of interference, especially for public safety systems.  

Thus, in the engineering statement that accompanied Fleet Call’s original waiver 

request (portions of which are attached for ease of reference), Fleet Call asserted that its 

lower “ESMR” (as Fleet Call called its proposal service) base station heights would 

cause less co-channel and less adjacent channel interference than traditional SMR 

systems.17  Ironically, Fleet Call asserted that “because of the lower ESMR base station 

heights, ESMR services represent a lower adjacent channel interference than existing 

SMR18 service.  Fleet Call, in fact, went to great pains to emphasize that it would protect 

public safety systems in the band from interference: 

FCI recognizes and supports the special status the Commission accords to 

public safety licenses engaged in activities affecting the safety of life and 

property.  Public safety systems should be accorded full and continuing 

protection.19 

On the subject of interference, Fleet Call concluded: 

                                                                                                                                                             
Nextel paid nearly $89 million of the $96 million in total bids in the 800 MHz SMR Upper 200 Channels 
Auction (No. 16) in which 525 licenses were auctioned.  By contrast, participants in the 2 GHz Broadband 
PCS A and B Block Auction (No. 4) paid over $7.7 billion.  (See auction Public Notices DA-2037, (rel. Sep. 
6, 2000); DA 97-2583, (rel. Dec. 9, 1997); and PNWL 95-28, (rel. Mar. 13, 1995)). 
17 Fleet Call, Inc., Waiver Request, Appendix A, at A-8 through A-13, See  Private Radio Bureau Seeks 
Comments on Fleet Call’s Request for Rule Waiver, FCC Public Notice 2665 (rel. Apr. 12, 1990). 
18 Id, Appendix A at A-12. 
19 Id.  at 33 (of main waiver request) (emphasis added).  When later the Commission moved toward 
geographic licensing in the 800 MHz band, the Commission at first proposed that tighter emission masks 
be imposed to protect spectrum adjacent to wide area CMRS systems in the band.  Nextel, however, 
resisted such changes as an unnecessary constraint on the flexibility of wide area licensee and in the end 
the Commission largely backed down from such restrictions.  800 MHz Wide Area Decision, at 1518-1520. 
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As demonstrated above, ESMR service can be implemented without interference 
to existing SMR stations (or other 851-869 MHz stations).  Furthermore, very 
conservative assumptions were used in the analysis above providing an extra 
interference buffer to existing stations and proposed ESMR stations.  It is 
therefore believed that any actual interference experienced in the six congested 
markets from ESMR service will be limited to isolated cases.  Because of the 
flexibility of the ESMR service, such isolated cases of interference can be resolved 
by utilizing a number of frequencies, reducing power or height, re-orienting or 
changing directional antennas, or employing electrical or mechanical beam tilt.20 

It is one thing to make such a promise; apparently another to make good on it. 

Nextel has, through its creative use of the non-cellular-allocated portion of the 

band, extensive waiver relief, and extraordinary influence in shaping the rules that 

govern the band, made itself into a nationwide, multibillion dollar communications 

giant, a worthy competitor to cellular and PCS licensees.21  It has managed to 

accomplish this feat in a part of the band never allocated for this purpose and, although 

it has obviously had to pay significant amounts for acquiring systems and encumbered 

800 MHz spectrum, without having to pay for anything like the prices for spectrum that 

it would have had to pay for PCS or cellular licenses.22 

It now turns out that some of Nextel’s analysis as to the non-interfering nature of 

its cellular network design vis-à-vis public safety and potentially other users of the 

band appears to have been overstated.  Nextel itself concedes that its system design, 

unlike other more traditional uses of the band, has created the interference problem.23  

It should then be Nextel’s responsibility and, if it is the case, the responsibility of any 

other similarly-situated CMRS cellular digital network carrier that may be causing 

interference to clean up the problem that has been created. 

                                                 
20 Fleet Call Waiver Request, Appendix A, at A-13 (emphasis added). 
21 See 2000 Competition Report at 17666-68, 17689. 
22 See note 16 infra. 
23 Nextel 10-K at 16. 
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IV. THE COMMISSION CANNOT AND SHOULD NOT FORCE 
LICENSEES TO VACATE THEIR LICENSED FREQUENCIES SO 
THAT SUCH FREQUENCIES CAN BE AWARDED TO ANOTHER 
PARTY WITHOUT A HEARING AND WITHOUT MAKING THE 
VACATED FREQUENCIES AVAILABLE FOR COMPETING 
APPLICATIONS. 

 The essence of the band restructuring proposals being put forward to the 

Commission is that I/LT and, in some cases, other licensees in the 800 MHz band 

would be forced out of the band,24 “voluntarily” to move, at tremendous expense to 

other spectrum, if even available, to make way for another party, Nextel, to use their 

frequencies.  The Utilities urge that such a forced “voluntary” relocation to make way 

for another party ― even one that has volunteered $500 million to help in the relocation 

― cannot be made without giving the adversely affected licensees hearing rights under 

Sections 303(f) and 316 of the Act.  Further, if such licensees are forced off the band, this 

must open up the vacated frequencies to competing applications under Section 309 of 

the Act.  Thus, while the Notice cites other instances in which the Commission has 

required licensees to relocate to other bands to open up the frequencies for the licensing 

of systems employing new technologies,25 or, pursuant to the military affairs exemption 

of the APA, to avoid interference to a military satellite,26 none of the cases cited suggest 

that the Commission has the power, without giving rise to hearing rights under 

Sections 303(f) and 316 of the Act, to clear a channel, much less a large chunk of a band, 

to give the frequencies to another already specified commercial entity. 

                                                 
24 Nextel’s suggestion that utilities might remain in the band in a “secondary basis” is of no help.  See 
Notice ¶ 35.  As soon as Nextel moves its systems in, the utilities will have to move out.  Critical 
communications cannot operate on a secondary basis.  
25 See Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications 
Technologies, 7 FCC Rcd 6886, 6887-6891 (1992). 
26 Amendment of the Commission’s Rules to Relocate the Digital Electronic message Service from the 18 
GHz Band to the 24 GHz Band, 13 FCC Rcd 15147, 15156-57 (1998).  The DEMS decision was premised on 
the military affairs exception to the APA, Id. at 15150, and, therefore, does not support the notion that 
“merely” reducing a licensee to secondary status would not, in normal circumstances, give rise to hearing 
rights, as suggested in the Notice, particularly where, as here, secondary status would make continuing 
operation in the band practically impossible.  Compare California Citizens Band Association v. United 
States, 375 F.2d 43, 50-52 (9th Cir. 1967), cert. denied, 389 U.S. 844 (1967) (“California Citizens Band”) (while 
changing required silent period from two to five minutes did not require hearing rights, the court 
cautioned that its decision should not be read “to imply that the Commission could make drastic changes 
in … licenses without a public hearing … under Section 303(f)”). 
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 The underlying principle supporting the Commission’s general rulemaking 

authority in the cases cited in the Notice stems from the Supreme Court’s decision in 

United States v. Storer Broadcasting Co.,27 in which the Court upheld the power of the 

Commission, through rulemaking proceeding, to issue rules of general applicability, 

even if such rules effectively mean that a pending license application could not be 

granted.  The Storer decision has been followed by the courts in numerous cases where 

agency rulemaking has affected individual license rights, evolving into a basic principle 

that agencies have the power to promulgate rules of general applicability even where 

the effect is to modify individual licensee rights without a hearing. 28  More recently, the 

Commission followed this line of cases to support its reassignment of certain 

frequencies from the Special Emergency Radio Service to the Emergency Medical Radio 

Service, holding that the effect of such change on certain licensee rights does not 

implicate Section 316 of the Act as long as no individual license holders are singled 

out.29  Here, by contrast, the proposals before the Commission would single out existing 

licensee(s) and especially one, Nextel, for special benefits.  Even if the Commission were 

ultimately to conclude that such benefits were deserving in the public interest, the 

Commission does not have the authority to make such a determination without an 

adjudicatory hearing. 

 The same underlying problem of attempting, through a general rulemaking 

proceeding, to force the transfer of frequencies from one group of licensees to another 

specified entity (or entities) also creates an Ashbacker30 problem, not just for the “new” 

licenses Nextel seeks in the 2 GHz band, but for the licenses it proposes to obtain by 

forced license “swapping” arrangements.  Thus, set against the general Ashbacker 

principle that vacant channels must be made available for competing application, an 
                                                 
27 United States v. Storer Broadcasting Co. 351 U.S. 192 (1956) (“Storer”). 
28 See, e.g., California Citizens Band at 47-49; Upjohn v. Food and Drug Administration, 811 F.2d 1583, 
1584-85 (D.C. Cir 1987); American Airlines v. Civil Aeronautics Board, 359 F.2d 624, 625 (D.C. Cir. 1966), 
cert. denied, 385 U.S. 843 (1966). 
29 Amendment of Part 90 of the Commission’s Rules to Create the Emergency Medical Radio Service, 11 
FCC Rcd 1708, 1710 (1996). 
30 Ashbacker v. U.S., 326 U.S. 327 (1945) (“Ashbacker”). 
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exception has developed under which the Commission has permitted licensees 

voluntarily to exchange frequencies without exposing their licenses to competing 

application.31  The basis for these channel swap decisions is that the relevant frequency 

rights are already held by individual licensees and, therefore, simply allowing such 

licensees voluntarily to exchange frequencies should not “open” up either frequency to 

general application. 32  In essence, because only two licensees are involved, a public 

process for assigning frequencies among all interested parties is not required.  As 

explained by the D.C. Circuit, the swap policy: “allows the Commission to implement 

the will of private parties with minimal imposition of FCC requirements.  Private 

parties, rather than the FCC, initiate the exchange.”33 

 In total contrast, however, if the Commission seeks to exercise its general 

rulemaking authority to modify the rights of existing I/LT or other license holders, it 

cannot, in the same instance, hold that because only the rights of individual license 

holders are at stake, the frequencies forced to be vacated do not have to made available, 

under Ashbacker, for application by third parties.  The plans before the Commission do 

not involve a voluntary channel swap or, indeed, in Nextel’s plan any “swap” at all.   

Rather, utility and other licenses would be forced off their spectrum (or forced into 

secondary status which would for most be effectively the same thing) to free up 

spectrum for other licensees to move in.  There is nothing in the “swap” cases or the Act 

that would even suggest that this can be accomplished without making the vacated 

spectrum available for competing application. 

 That one of the goals of the proposal before the Commission may be to alleviate 

interference to public safety systems caused by Nextel’s operations cannot justify a 

licensing shortcut that would deny existing licensees and potential new applicants their 

                                                 
31 See Amendments to the Television Table of Assignments (“TV Channel Swap Policy”), 59 Rad. Reg. 
(P&F) 2d 1455 (1986). 
32 Id. ¶¶ 28-29 (the Commission analogized the situation to that of an application for assignment of 
license, where third party applications for the same facilities are not considered). 
33 Rainbow Broadcasting Company, 949 F.2d 405, 408 (1991). 
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rights under the Act.  Indeed, actual or alleged interference between or among licensees 

is a common issue of concern.  But it would lead to the potential for extraordinary abuse 

and the gutting of statutory protections were individual licensees allowed to use such 

interference problems (especially when their own practices are the primary source of 

the interference) to justify the taking of spectrum rights from other licensees.34 

V. ANY MANDATORY RELOCATION MUST BE TO COMPARABLE 
AND AVAILABLE SPECTRUM; THOSE ADVOCATING 
RELOCATION TO ANOTHER BAND SHOULD BE WILLING TO 
RELOCATE THEIR OWN FACILITIES TO IT.   

 Even in those cases where the Commission has determined that existing licensees 

must be relocated in frequency to clear spectrum for new technologies and services, the 

Commission has gone to great length to ensure that primary licensees in the band who 

are being displaced are not moved until and unless comparable spectrum and facilities 

can be made available  to them.  Thus, when incumbent licensees were forced out at the 

upper 800 MHz channels to make room for Nextel (and other EA auction winners), the 

EA licensees were required to build a replacement system for the incumbent licensees 

being displaced, having “comparable facilities,” which the Commission defined to 

include:  the same functionality; the same number of channels; the same bandwidth (or, 

if not, the same overall capacity in terms of signaling capability, band rate, access time); 

geographic coverage that is co-extensive with the coverage of the frequencies being 

replaced; the same quality of service, including vis-à-vis interference protection; and the 
                                                 
34 By way of example in the television channel assignment context where most of the major precedent has 
developed, it is well known that Channel 6 stations suffer interference from educational FM operations in 
the surrounding area.  In response to this interference problem, special provisions have been made in the 
rules that provide, among other things, economic incentives for the educational FM stations to alleviate 
interference problems.  See 47 C.F.R. § 73.525(b).  This rule was enacted after years of debate to address 
this interference problem that existed despite different licensees each of which was operating within 
licensed parameters.  See Changes in the Rules Relating To Noncommercial, Educational FM Broadcast 
Stations, Third Report and Order, 57 Rad. Reg. 2d (P & F) 107 (1984) clarified by Changes in the Rules 
Relating To Noncommercial, Educational FM Broadcast Stations, Memorandum Opinion and Order, 58 
Rad. Reg. 2d (P & F) 629 (1985). There was never a suggestion in that proceeding, however, could that a 
permissible solution would have been for the affected licensees, either those causing or those suffering 
interference, to relocate to another already-licensed television or FM allocation and displace other 
television or FM licensees. 
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same operating costs (or the difference to be made up by the EA licensee).35  Similar 

requirements for comparable facilities were also imposed when microwave licenses 

were forced to relocate to make way for new PCS licensees.36 

 Here, by contrast, the proposals before the Commission to move I/LT licenses 

out of the 800 MHz contain no guarantee of comparable or necessarily even available or 

usable spectrum to replace the frequencies that would be lost.  Putting aside the 

obvious differences in the bandwidth of the channels that might be offered in the 700 

and 900 MHz bands, there is no assurance that frequencies (especially in the 900 MHz 

band) will even be available for license in the areas at which facilities will need to be 

replaced.37 

 The suggestion that the 700 MHz band will be just as good, no Nextel says better 

interference protection than in the 800 MHz band, is ludicrous.  As discussed above, 

Nextel itself points to the additional restrictions38 on operations in the 700 MHz band 

and interference in the band from broadcast incumbents as making the band practically 

useless for its own operations.39  Frequencies in the band have been available for 

licensing to public safety systems since 199840, with little or no activity.  The wisdom of 

the Commission’s proposed auction of commercial frequencies in the band, given the 

enormous problems of interference and the cloud of uncertainty created by the need 

still to clear the band of broadcast operations, has been severally questioned by the 

commercial wireless industry.41  And, now the U.S. Department of Commerce itself has 

asked the FCC to postpone its auction of 700 MHz band frequencies for the same 

                                                 
35 See 47 C.F.R. § 90.699. 
36 See 47 C.F.R. § 101.75. 
37 The NAM plan to relocate the 800 MHz band is clearly less problematic with regard to the issue of 
comparable spectrum.  But how such a shifting of frequencies could be accomplished within an already 
crowded band without a continuing daisy chain effect is entirely unclear.  Further, the costs of changing 
out frequencies, while much less if facilities stay in the same band and channel bandwidth allocation, 
would still be substantial. 
38 See 47 C.F.R. § 27.60. 
39 See Nextel 10K at 21. 
40 Service Rules for the 746-764 and 776-794 MHz Bands, 15 FCC Rcd 476 (2000). 
41 See Wheeler Letter. 
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reasons.42  How, under these circumstances, Nextel can even suggest that the 700 MHz 

will provide a better environment that is more secure from interference for I/LT or 

other licensees who should, it says, pay to be given the opportunity to relocate to the 

band is hard to imagine.   

An equal exercise in unreality is Nextel’s suggestion that licensees in the band be 

given as little as a year to relocate their frequencies to other bands.  There is, to the 

Utilities’ knowledge, little equipment available for purchase for operation in the 700 

MHz band, to which no one thus far has found a practical way to use.  As for a move 

into the 900 MHz band (that is, assuming available channels and equivalent capacity), 

TXU’s experience is that it took nearly seven years and 40 million dollars to relocate its 

networks to 900 MHz operations.  Time and cost are also, of course, related.  If the 

burden of paying for a frequency relocation and ensuring the availability of facilities 

were on these who are demanding such action, then their view of practical timing (as 

well as the practical feasibility of relocation) might change.  While the Utilities 

understand the need for prompt action, the fastest way to remedy the problem is not to 

force a massive relocation among several bands, but to make those who are causing the 

interference stop doing so. 

 Finally, if the 700 MHz or 900 MHz band is really such a good solution for 800 

MHz licensees, than those advocating relocation of frequencies in the band should be 

the first to “volunteer” to relocate there to solve the interference problem that they have 

created or are experiencing.  That plans are being submitted to require other licensees to 

relocate, who are neither the cause nor at least at this point the primary recipient of the 

interference that has been identified, should debunk on its face the notion that such 

relocation is somehow a benefit to those who would be forced out of the band. 

                                                 
42 Letter from Donald L. Evans, Secretary, U.S. Department of Commerce to The Honorable W.J. “Billy” 
Tauzin, Chairman, Committee on Energy and Commerce, House of Representatives (May 2, 2002). 



-17- 

VI. THOSE CAUSING THE INTERFERENCE PROBLEM IN THE 800 MHZ 
BAND SHOULD BEAR THE FULL COST OF ANY MANDATORY 
RELOCATION AND ENSURE THE AVAILABILITY OF COMPARABLE 
SPECTRUM. 

Even if the Commission concludes that it can and should mandate the relocation 

of I/LT or other licensees to permit Nextel to have contiguous spectrum in the band, it 

should require Nextel (and, if applicable, any other entities who would be permitted to 

succeed to the vacated spectrum) to guarantee the availability of comparable spectrum 

and facilities necessary for the displaced licensees to change frequencies and pay the 

full cost of any such required modification.  Such costs should include, at a minimum, 

all of the costs that EA licensees are required to reimburse when moving incumbent 

licensees out of the upper portion of the 800 MHz band.43 

While no one individual entity or group of entities can have sufficient 

information to know how much such relocation will cost in the aggregate, Nextel’s 

“offer” to contribute $500 million to the relocation efforts appears woefully inadequate 

and its suggestion that I/LT licenses could relocate at “a minimum cost” is without 

foundation.44  To the contrary, from the Utilities’ own experience in such frequency 

relocation, they regard ARINC’s estimate of costs in the billion of dollars as a far more 

accurate estimate.45  But whatever the cost, there should be no cap on the amounts to be 

reimbursed as suggested in the Notice,46 because it is not within the Commission’s 

power to limit the actual costs to be incurred.  If it turns out that Nextel is right, and the 

costs are “minimal” then it should be willing to pay them.  If, on the other hand, the 

cost of such relocation goes into the billions, then placing this cost on those who have 

created the problem and who advocate band relocation to solve it might lead them to a 

different solution in which costs can be better managed and in which the parties to any 

proposed mandated relocation can be fairly compensated.  

                                                 
43 47 C.F.R. § 90.699. 
44 Notice ¶¶38-41,  n. 106. 
45 See Notice ¶44. 
46 Notice ¶32. 
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It is nothing short of outrageous for Nextel to suggest that I/LT, Business, and 

conventional SMR systems should pay for such voluntary relocation because they will 

somehow benefit from it, removed from the threat of interference ― from Nextel?, in the 

friendly confines of the 700 MHz or 900 MHz bands.47  There is absolutely no evidence 

to support the assertion that that operation in such bands would be less susceptible to 

interference.  Indeed, as discussed above, the problem of potential interference is so 

great in the 700 MHz band that Nextel and other CMRS operators cannot effectively use 

the spectrum.  As for the 900 MHz band, there are already problems of tightly spaced 

facilities.  The spectrum that Nextel proposes to contribute to a relocation does not 

match what it proposes to remove from the 800 MHz band.  To cram more and more 

services into the band will only exacerbate problems in the band. 

We know of no I/LT or other licensee who wants to change frequencies to 

accommodate Nextel’s plans or who would regard it as a benefit.  On the other hand, if 

Nextel is correct that such licensees would view such relocation with favor, then it 

already has the means to implement it.  Thus under Section 94.621(e) of the rules, 

Nextel can, through arms’ length negotiation, acquire frequency licenses from private 

operators, and it also can secure spectrum for the relocation of these licenses either 

through the 700 MHz or by 900 MHz frequencies it claims it already has for such 

frequency exchanges. 

VII. THE COMMISSION CAN MAKE CHANGES TO ITS RULES THAT 
 FACILITATE SWAPPING ARRANGEMENTS TO ALLEVIATE 
 INTERFERENCE WITHOUT MANDATING FREQUENCY RELOCATION. 

 While the Utilities urge the Commission not to mandate the relocation of 

licensees to solve Nextel’s interference problem and grant its longstanding wish for a 

contiguous block of spectrum in the 800 MHz band, the Utilities believe that the 

Commission can and should consider modifying its rules to allow for swaps of 

spectrum between licensees in the 800 MHz band where necessary to solve an 

                                                 
47 See Notice ¶35. 
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interference problem.  Such an approach would then mirror the Commission’s 

television assignment swapping policies.48  It would allow, but not mandate swaps to 

alleviate interference issues.   

Such a policy would also avoid the need for the Commission to measure the 

costs of relocation or assess whether the frequencies to which licensees might be 

relocated really constitute comparable spectrum.  Instead, the affected licensees 

themselves would make this determination.  Such an approach would also allow the 

affected parties to determine, case by case, whether a more efficient solution would be 

to remedy the interference problem in the band or pay for a licensee to move to other 

frequencies that are acceptable to the licensee. 

Such an approach of permissive channel relocation could be implemented in line 

with the procedures adopted by the Commission in the Nextel Swap Waiver and 

Commercialization of Private Systems decisions.  Among other things, a certification 

should be required from all participants to any swap that the exchange is being made to 

alleviate interference between systems49 and a holding period should be required to 

ensure that systems are not licensed just to be relocated.50 

In addition to these measures, the Utilities urge the Commission to change its 

technical rules to make explicit the duties of cellular type systems operating in the band 

to modify their operations, if not initially, at least in response to any bona fide 

interference complaint to limit the interference potential of their systems to no more 

than more traditional operations in the band.  In the regard, the Utilities understand 

that other commenting parties may be submitting proposed technical standards to 

accomplish the result, which the Utilities intend to address in reply comments in this 

proceeding. 

                                                 
48 See TV Channel Swap Policy. 
49 Compare Nextel Swap Waiver at 11691 (certification required as to purpose of swap). 
50 Compare 47 C.F.R § 90.621(e)(ii) (to be eligible for conversion to commercial operation, private licenses 
must have been held for five years). 
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VIII. COMMUNICATIONS NECESSARY TO MAINTAIN AND PROTECT 
THE NATION’S CRITICAL UTILITY INFRASTRUCTURE SHOULD 
NOT BE JEOPARDIZED 

 A basic policy goal set forth in the Notice is that problems of interference in the 

800 MHz band should be resolved, “consistent with minimum disruption to our 

existing licensing structure and assurance of sufficient spectrum for critical public safety 

communications.”51  The Utilities fully support this goal.  At the same time they urge 

that the band restructuring proposals that have been submitted for comment under the 

Notice, especially the Nextel proposal, serve neither goal. 

 There would under Nextel’s proposal be massive disruption to already licensed 

and critical utility communications services.  They would become “secondary” in the 

band they operate and left to “voluntarily” look for spectrum in other bands, spectrum 

which Nextel itself finds inadequate for its own use.  Even if adequate spectrum could 

be found, displaced licenses would be subject to costs potentially aggregating in the 

billions.  The reshuffling proposed by NAM in the 800 MHz band, while less expensive, 

if workable at all, also promises substantial service disruption and costs, as licensees 

might have to relocate over and over again in a daisy chain effect, as each move 

requires another.  Subjecting utility and other critical infrastructure and public safety 

licensees to such massive disruption to solve interference problems created by 

commercial operations in the band is not in the public interest and would jeopardize 

public safety.  In this regard, the Commission has recognized that utility and other 

critical infrastructure communications networks “provide essential services to the 

public at large and they need reliable communications in order to prevent or respond to 

disasters or crises affecting their service to the public,”52 and, therefore, especially in 

today’s times,53 are necessary to the “public safety.”54 

                                                 
51 Notice ¶2. 
52 Spectrum Efficiency R&O at 22717. 
53 See, e.g., “Summary of The President’s Executive Order: The Office of Homeland Security And The 
Homeland Security Counsel,” U.S Newswire (Oct. 8, 2001) (noting that increased diligence is required to 
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 Communications systems necessary to support this nation’s critical utility 

infrastructure must not be jeopardized to satisfy the desire of a commercial licensee for 

contiguous spectrum or to allow it to escape from its obligation and promise to remedy 

interference that it is causing to other licensees in the 800 MHz band, especially public 

safety. 

      Respectfully submitted, 

      CAROLINA POWER & LIGHT COMPANY 
      AND TXU BUSINESS SERVICES 
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protect “energy production, transmission, and distribution services and critical facilities”); Statement of 
FCC Chairman Powell Following Tour of New York Telephone Facilities and Discussion of Repair Efforts 
With Telephone Officials (rel. Sept. 20, 2001) (noting “how essential it is to consumers and businesses 
alike to have their damaged or destroyed lines operational as soon as possible”). 
54 Spectrum Efficiency R&O at 22717. 
 
































































